
 

 

After good harvest: House of Fraser sets 
new fashion in guarantees  

  

 

A recent Court decision has clarified the position for landlords and tenants in 
relation to assignments and tenant's guarantors.  Since 1996, it has been the case 
that, when a tenant assigns its lease, it is released from all liabilities under that 
lease.  Often a landlord will insist that an outgoing tenant gives a form of guarantee 
known as an authorised guarantee agreement (an AGA) on assignment.  This has 
always been valid.  Sometimes a landlord will insist that an outgoing tenant's 
guarantor stands as guarantor for the assignee (a direct guarantee) and/or 
guarantees the outgoing tenant's liability under the AGA (a sub-guarantee).  The 
Court has now clarified whether a landlord can validly require these guarantees. 

Key decisions 
Can an outgoing tenant's guarantor guarantee the tenant's liabilities under 
an AGA (a sub-guarantee)? 

Yes.   If the tenant can continue to be on the hook by virtue of an AGA, then there 
is no reason why the guarantor cannot similarly remain on the hook.   

Can an outgoing tenant's guarantor guarantee the liability of an immediate 
assignee (a direct guarantee)? 

No, even if it does so voluntarily.  Once a tenant assigns its lease, a guarantor 
should be released from its liabilities under the lease in the same way as the 
tenant  

Are there any circumstances in which the outgoing tenant's guarantor can 
guarantee the liability of an assignee? 

Yes, but only that of a subsequent assignee (i.e. not the immediate assignee).  
Also, although parties may, in practice, make such an arrangement after any 
assignment, they will not be able to bind themselves to such an arrangement in, 
say, the lease or a licence to assign.  

Can a landlord require the outgoing tenant's guarantor to accept an 
assignment of the lease from the outgoing tenant? 

No, for the same reason as it cannot require a direct guarantee. 

Implications for tenants/guarantors 

• All existing direct guarantees are invalid so landlords cannot use these to 
collect rent from guarantors where the tenant/assignee defaults. 
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• Landlords cannot in any circumstances legally require an outgoing tenant's 
guarantor to provide a direct guarantee for an immediate assignee. 

• Be prepared for landlords to scrutinise tenant covenant strength more 
carefully when granting new leases or considering applications for consent 
to assign.  Expect requests for alternative security (e.g. rent deposits). 

• Expect landlords to introduce a more rigorous regime for intra-group 
assignments without consent because direct guarantees are invalid, such 
as the introduction of financial tests. 

Sarah Finch is a Real Estate Litigation lawyer at Clyde & Co LLP 

 

Further Information 
 
If you would like further information please contact on of our Real Estate Litigation 
team members: 
 
Tim Foley, Partner 
tim.foley@clydeco.com 
 
Keith Conway, Consultant 
keith.conway@clydeco.com 
 
Mike Lewis, Senior Associate 
mike.lewis@clydeco.com 
 
Sarah Finch, Associate  
sarah.finch@clydeco.com 
 
 
Alternatively, if you have a retail-based query, please contact our Retail team: 
 
David Wyatt, Partner 
david.wyatt@clydeco.com 
 
Jenny Cooper, Senior Associate 
jenny.cooper@clydeco.com 

 
 

www.clydeco.com 2

 
Clyde & Co 
The St Botolph Building 
138 Houndsditch 
London 
EC3A 7AR 
Tel: +44 (0) 20 7876 5000 
Fax: +44 (0) 20 7876 5111 
 

Further advice should be taken 
before relying on the contents of 
this summary. Clyde & Co LLP 
accepts no responsibility for loss 
occasioned to any person acting 
or refraining from acting as a 
result of material contained in this 
summary. 

No part of this summary may be 
used, reproduced, stored in a 
retrieval system or transmitted in 
any form or by any means, 
electronic, mechanical, 
photocopying, reading or 
otherwise without the prior 
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